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In the Court o! Appeals of the District of Columbia. 


No. 2368. 

Tiie U. S. A. ex Rel. John E. Kreh, Jr., Appellant, 

vs. 

George W. Ingham, Superintendent, &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 53749. 

The United States of America on the Relation of John R. Kreh, 

Jr., Petitioner, 
vs. 

George W. Ingham, Superintendent of Insurance of the District of 

Columbia, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition . 

Filed July 3, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53749. 

The United States of America on Relation of John E. Kreh, Jr., 

vs. 

George W. Ingham, Superintendent of Insurance for the District 

of Columbia. 

The petition of John E. Kreh, Junior, respectfully represents: 

1. Your petitioner is a citizen of the United States and a resi¬ 
dent of Baltimore in the State of Maryland, and is now engaged as 
1—2368a 
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a solicitor of insurance in the City of Baltimore and in the District 
of Columbia. 

2. The defendant, George W. Ingham, is Superintendent of In¬ 
surance of the District of Columbia, and charged by law with the 
duty of issuing licenses to insurance agents and solicitors for cer¬ 
tain fees and emoluments upon application of such agents and 
solicitors. 

3. On, to-wit, June 20, 1911, your petitioner made application 
for a solicitor’s license to represent the Pacific Mutual Indemnity 
Company, of Los Angeles, California, and tendered therewith upon 
the blank form of requisition provided by the Superintendent of 
Insurance, a requisition for an Ordinary Solicitor’s license to com¬ 
mence on the first of June, 1911. Your petitioner avers that the 
said requisition for a solicitor's license was duly prepared in ac¬ 
cordance with the laws of the District of Columbia and the 

2 regulations prepared by the Superintendent of Insurance, 
and that all of the requirements for filling out said requisi¬ 
tion were complied with. There was also submitted with said requisi¬ 
tion and application for a solicitor’s license the necessary amount of 
money required by law and the rules of the Superintendent of In¬ 
surance at the rate of five dollars per annum for an Ordinary Solici¬ 
tor’s license, to-wit, the sum of four dollars and fifty-eight cents. 

4. Your petitioner further alleges that the requisition for solici¬ 
tor’s license and the necessary sum of money, to-wit, a bank draft 
or check for four dollars and fifty-eight cents was duly received by 
the Superintendent of Insurance; and thereafter, to-wit, on June 
26, 1911, the said defendant, Superintendent of Insurance, re¬ 
turned to your petioner the bank draft or check for four dollars and 
fifty-eight cents together with the requisition fpr an Ordinary Solici¬ 
tor’s license, and refused to grant an Ordinary Solicitor’s license to 
your petitioner for the reasons and upon the grounds as hereinafter 
alleged. And your petitioner further shows that the sole ground 
for refusing to grant him an Ordinary Solicitor’s license was that 
your petitioner’s name appears on the records of the Department of 
Insurance of the District of Columbia as a solicitor for the John 
Hancock Mutual Life Insurance Company of Boston, Massachusetts; 
all of which appears more fully in the letter of said Superintendent 
of Insurance as follows, to-wit, 

3 Commissioners of the District of Columbia, 

Department of Insurance. 

Rooms 221-227, District Building. 

Washington, June 26, 1911. 

Mr. E. S. Brashears, 512 Bond Building, Washington, D. C. 

Dear Sir: I return herewith your check for $4.58, together 
with requisition for Solicitor’s license for Mr. John E. Kreh, Jr., 
to represent the Pacific Mutual Indemnity Company, of Los Angeles' 
California. 1 
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Mr. Kreh appears on our records as a solicitor for the John Han¬ 
cock Mutual Life Insurance Company, of Boston, Mass., and, under 
Rule No. 1 of this department, he gannot be licensed as a solicitor 
for more than one insurance Company. If Mr. Kreh desires to 
place business with your company in addition to the life company 
he represents, it will be necessary for him to procure a Broker’s 
General Insurance License, the fee for which is $50.00 per Annum, 
or prorated monthly to May 1st next. 

Yours very truly, 

GEO. W. INGHAM, 

Superintendent. 


Enclosure. 


And your petitioner alleges that the said E. S. Brashears is the 
general agent or manager for the District of Columbia for the 
Pacific Mutual Indemnity Company, of Los Angeles, California, and 
forwarded said requisiton of your petitioner to the said Super- 

4 intendent of Insurance; and that the said E. S. Brashears as 
such general agent or manager has consented and does still 

consent and request that your petitioner should receive an Ordinary 
Solicitor’s license to represent the said Pacific Mutual Indemnity 
Company in the District of Columbia. 

5. Your petitioner alleges that under and by virtue of section 646 
of the Code of Laws for the District of Columbia the said Superin¬ 
tendent of Insurance is charged w ith the duty of making such neces¬ 
sary and reasonable rules and regulations, subject to the general 
supervision of the Commissioners of the District of Columbia not in¬ 
consistent with law T , as is necessary to the proper conduct and regu¬ 
lation of the said Department of Insurance. On, to-wit, January 
30, 1902, the said Superintendent of Insurance submitted for ap¬ 
proval to the Commissioners of the District of Columbia a certain 
Insurance Rule, No. 1, In re Licenses, relative to sections 646, 654, 
and 655 of the said Code of Laws for the District of Columbia; and 
said Rule No. 1 w r as approved by the Board of Commissioners of the 
District of Columbia, on, to-wit, February 4, 1902. And your peti¬ 
tioner avers that this said Rule No. 1 for a long time heretofore was, 
and still is, considered and held by the said Superintendent of In¬ 
surance as being in full force and effect, and as operating as a rule 
of law and of conduct for the management of the said Department 
of Insurance. Under section 6 of the said Rule No. 1, there ap¬ 
pears a provision as follows, to-wit, 

A solicitor must be employed in some capacity by a company or 
its principal agent. License privilege is iimited to one com- 

5 pany only, and the name of such company must be embodied 
in the license. Fee to be paid by the solicitor, five dollars. 

Your petitioner alleges that the said Rule No. 1 is not such a 
necessary and reasonable rule and regulation as could be made by 
said Superintendent of Insurance under the laws of the District of 
Columbia : and that w T hile it purports to be such a rule and regu¬ 
lation, it is nothing more than merely an attempted interpretation 
of the laws relating to insurance companies’ agents and solicitors. 
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And your petitioner therefore avers that said Rule No. 1, and par¬ 
ticularly said section 6, is arbitrary, unjust, unreasonable, and un¬ 
lawful and as such of no force and effect, and have no support or 
foundation under the laws of tlie District of Columbia. 

6. Your petitioner complains particularly that he is denied the 
right to represent as Ordinary Solicitor more than one insurance 
company in the District of Columbia, and your petitioner shows that 
there is no reason or law which prevents him from acting as an 
Ordinary Solicitor for the John Hancock Mutual Life Insurance 
Company, of Boston, Massachusetts, and at the same time acting as 
Ordinary Solicitor for the Pacific Mutual Indemnity Company of 
Los Angeles, California. And your petitioner has fully complied 
with all of the rules and regulations of said Department of Insur¬ 
ance in making application for said Ordinary Solicitor’s license, 
and has tendered the proper fee charged by the said Superintendent 
of Insurance, and is justly entitled to have and should receive an 
Ordinary Solicitor’s license to represent the Pacific Mutual Indemnity 
Company, of Los Angeles, California, as herein set forth. 
6 And your petitioner herewith shows that he is ready and 
willing to pay the proper license fee at the rate prescribed 
by law, and herewith tenders to the Court the sum of four dollars 
and fifty-eight cents or such parts thereof as may be necessary. 

Your petitioner further alleges that a demand for such a license 
having been duly made in proper form and being refused, the action 
on the part of the said defendant, Superintendent of Insurance, is 
unwarranted, and that the issuance of such license is a pure minis¬ 
terial act under the law and as such proper to be prayed for herein. 

Wherefore, the premises considered, your petitioner prays: 

1. That the writ of mandamus may issue unto the said George 
W. Ingham, Superintendent of Insurance of the District of Colum¬ 
bia, commanding him to issue to your petitioner a license as Ordi¬ 
nary Solicitor for the Pacific Mutual Indemnity Company, of Los 
Angeles, California, said license to permit your petitioner to carry 
on the business of insurance solicitor for said Pacific Mutual In¬ 
demnity Company, commencing with the first day of June and con¬ 
tinuing until the end of the fiscal year, to-wit, until May 1, 1912, 
and for costs. 

2. That a rule may be granted on the said George W. Ingham, 
Superintendent of Insurance of the District of Columbia, to show 
cause why a mandamus should not be issued for the purpose afore¬ 
said. 

And your petitioners will ever pray, etc. 


F. SPRIGG PERRY, 

HARRY PEYTON, 

Attorneys for Petitioner. 


JOHN E. KREH, Jr. 


GEORGE W. INGHAM, BTC. 
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7 Washington, 

District of Columbia: 

I, John E. Kreh, Junior, first being duly sworn, do solemnly 
swear that I have read the foregoing petition by me subscribed, and 
know the contents thereof; and that the statements of fact therein 
made as upon personal knowledge are true, and those made as upon 
information and belief, I believe to be true. 

JOHN E. KREH, Jr. 

Subscribed and sworn to before me this 29th day of June, 1911. 
[seal.] GEORGE W. SMITH, 

Notary Public. 

Rule to Show Cause. 

Filed July 3, 1911. 

******* 

Upon consideration of the petition of John E. Kreh, Junior, filed 
in the above entitled cause, it is ordered by the Court, this 3d day 
of July, A. D. 1911, that George W. Ingham, Superintendent of 
Insurance for the District of Columbia, show cause on the 13th day 
of July, A. D. 1911, at ten o’clock A. M., why a writ of mandamus 
as prayed for in said petition should not be granted by this Court, 
requiring the said George W. Ingham, Superintendent of Insur¬ 
ance for the District of Columbia, to issue to the petitioner a 

8 license as Ordinary Solicitor for the Pacific Mutual In¬ 
demnity Company, of Los Angeles, California, for the pur¬ 
pose of permitting him to conduct the business of an insurance 
solicitor in the District of Columbia for such company. 

THOS. H. ANDERSON, 

Associate Justice. 


Marshal's Return. 


Served copy of within rule to show cause on George W. Ingham, 
Superintendent of Insurance for the District of Columbia. July 
3, 1911. 

AULICK PALMER, Marshal. 

S. 


Answer. 


Filed July 13, 1911. 

******* 

i 

The answer of George W. Ingham, Superintendent of Insurance 
for the District of Columbia to the Rule to show cause issued herein, 
respectfully shows to the Court as follows: 
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1, 2, 3, 4. Answering paragraphs 1, 2, 3, and 4 of said petition, 
the respondent admits the averments therein to be true. 

5. Answering paragraph 5 of the said petition, this respondent 
admits that portion of the said paragraph which relates to the mak¬ 
ing of said Rule No. 1 and denies that portion of the said paragraph 
which alleges that the said Rule is illegal and of no force and effect. 

6. Answering paragraph 6, the respondent says that he refused 
to grant the petitioner a license to act as solicitor for the Pacific 

Mutual Indemnity Company of Los Angeles, California, for 
9 the reason that the said petitioner had already been granted 
a license to act as a solicitor for the John Hancock Mutual 
Life Insurance Company of Boston, Massachusetts, and that under 
the said Rule and the unbroken practice of the department, an in¬ 
surance solicitor was not entitled to a license to act for more than 
one company. The respondent admits that the application for such 
license was tendered in due form and that the fee for the same was 
tendered, and that he made demand for the said solicitor’s license 
and that the same was refused him for the reason aforesaid. 

7. Further answering the said petition for the purposes of the 
Rule to show cause, this respondent says that the said Rule No. 1 
was adopted soon after the Department of Insurance was organized, 
to wit, January 30, 1902, and approved by the Board of Commis¬ 
sioners February 4, 1902, and has been in continuous operation 
since the latter date, and that said Rule has been generally acquiesced 
in by insurance agents and solicitors in the District of Columbia, 
and has been generally regarded by them and by the Department of 
Insurance as being a proper interpretation of the sections of the 
Code relating to that subject; that insurance agents and solicitors in 
the District of Columbia have regarded the Rule as a salutary one 
and there has been only an occasional complaint against the same 
in the more than nine years the same has been in operation. A copy 
of said Rule No. 1 is filed herewith and prayed to be read as a part 
hereof. 

Haring fully answered the said Rule, the respondent prays that 
the same may be discharged and the writ dismissed. 

GEO. W. INGHAM, 
Superintendent of Insurance for the 

District of Columbia. 


10 E. H. THOMAS, 

Attorney for Respondent. 

District of Columbia, ss : 

George W. Ingham being duly sworn says he has read the an¬ 
swer by him subscribed and knows the contents thereof; that the 
matters therein stated upon his personal knowledge are true and 
those stated upon information and belief he believes to be true. 

GEO. W. INGHAM. 




GEORGE W. INGHAM, ETC. 
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Subscribed and sworn to before me this 10" day of July, 1911. 

[seal.] EDWIN B. HESSE, 

Notary Public, D. C. 


11 (Official Copy.) 

Department of Insurance of the District of Columbia. 

Ruling No. 1, In Re. Licenses. 

Hon. Henry B. F. Macfarland, President, Board of Commissioners, 
D. C., Washington, D. C. 

Sir: It being the duty of the Superintendent of Insurance to 
interpret and apply the Code of Law of the District of Columbia, in 
effect January 1, 1902, relating to insurance companies and insur¬ 
ance agents, I, therefore, concurring in the opinion of the City 
Solicitor, beg leave to submit to you for your approval the follow¬ 
ing ruling on Sections 646, 654 and 655 in regard to licenses, viz: 

First. Section 646 of the Code, so far as it refers to licenses, 
relates to the insurance company itself. 

Second. Sections 654 and 655 refer to agents and not to com¬ 
panies, unless acting as agent. 

Under this ruling the distinguishing features in respect to com¬ 
panies, agents, licenses, and fees to be paid, are as follows: 

(1) All Companies and Associations. 

For filing charter and other qualifying documents, together with 
issuing license to company ; such license authorizing the company 
to issue only its own policies, $10. 

12 (2) Local and Foreign Companies. 

Each insurance company, local or foreign, desiring to act as 
agent for the purpose of receiving business from another company, 
or from agents or representatives of any other company is required 
to procure a “Geneal Insurance License." 

Fee to be paid by the company. $50.00 

(3) Foreign Companies . 

Must be licensed under Section 646 before they can in any way 
do business in the District of Columbia. 

A foreign company issuing its own policy to a person in the 
District of Columbia is not required to be represented by a Prin¬ 
cipal, or Policy-Writing Agent. If such a company desires, how¬ 
ever, to do business in the District by issuing policies there, then 
its representative must hold a “General Insurance License." 

Fee to be paid by the agent 


$50.00 
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(4) Principal , or Policy-Writing Agenttf License. 

This “General Insurance License’’ may be issued to a person, or 
a firm not exceeding two members, or an association, or to a cor¬ 
poration or secretary or assistant secretary of either of such bodies 
having such officers. 

Under this form of license an unlimited number of com- 

13 panies may be represented by an agent; and power is granted 
to the licensee to appoint solicitors for each company he 

represents. A Policy-Writing Agent may also act as broker. 

Fee to be paid by the agent. $50.00 

(5) Brokers “General Insurance License ” 

This license carries with it all the privileges granted a Principal 
or Policy-Writing Agent, except that the licensee can not issue 
policies nor appoint solicitors. A Broker represents no company, 
but places the business he controls wherever he elects in companies 
that are licensed to do business in the District of Columbia. 

Fee to be paid by broker. $50.00 

(6) Solicitor s License. 

A solicitor must be employed in some capacity by a company or 
its principal agent. License privilege is limited to one company 
only and the name of such company must be embodied in the 
license. 

Fee to be paid by the solicitor. $5.00 

(7) Industrial Solicitors License. 

Limited to one company and the name of such company must 
appear in the license. 

Fee to be paid by the Solicitor. $2.00 

14 Licenses for companies, agents, solicitors and brokers now 
doing business in the District will bear date as of January 

1, 1902, and be in force until April 30, 1902; fees for which must 
be applied for and prepaid during the month of March, 1902. An¬ 
nual licenses take effect May 1, 1902. 

All licenses are transferable by assignment; fee for each assign¬ 
ment being 25 cents. 

Respectfully submitted in duplicate. 

THOS. E. DRAKE, 
Superintendent of Insurance. 

Washington, D. C., January 30, 1902. 

Approved by the Board of Commissioners of the District of Co¬ 
lumbia, February 4, 1902. 
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Demurrer . 

Filed July 13, 1911. 

* * * * * * * 

Now comes the plaintiff and gays that the Respondent’s return is 
bad in substance. 

F. SPR1GG PERRY, 

HARRY PEYTON, 

Attorneys for Petitioner. 

Note. —The following point of law will be argued at the hearing: 

1. The return in no way justifies the action of the Superin¬ 
tendent of Insurance in refusing the license and shows that he has 
no discretion in the matter. 

Supreme Court of the District of Columbia. 

Friday, July 14, 1911. 

Session resumed pursuant to adjournment, Mr. Justice 
15 Stafford, presiding. 

This cause coming on to be heard upon the petition herein, the 
rule to show cause, the answer to the rule, and the demurrer to the 
answer and the matters herein having been argued by counsel and 
considered by the Court: 

It is this 14th day of July, 1911, adjudged, ordered and decreed 
that the said demurrer be, and the same is hereby overruled, and 
the said rule discharged. 

Answer to Petition . 

Filed August 14, 1911. 

♦ ♦♦♦♦♦♦ 

Now comes the defendant, George W. Ingham, and for answer 
to the petition filed herein adopts in full the answer to the rule to 
show cause heretofore filed in this cause. 

E. H. THOMAS, 

F. H. S., 

Attorney for Defendant. 

Demurrer to Answer. 

Filed August 16, 1911. 

♦ * * * * * * 

Now comes the plaintiff, John E. Kreh, Junior, and says that 
the answer of the defendant filed herein is bad in substance. 

JOHN E. KREH, Jr., 

By F. SPRIGG PERRY, Atfy. 


2—2368a 





10 


THE U. S. A. EX REL. JOHN B. KREH, JR., V8. 


Note. —Among the points to be argued is that the answer of the 
defendant does not set up a good and sufficient cause in law why 
a license to act as solicitor should not be issued to the plaintiff as set 
out in the petition filed herein. 

HARRY PEYTON, 

F. SPRIGG PERRY, 

Atfys for Pl'ff. 

16 Supreme Court of the District of Columbia. 

Friday, August 18th , 1911. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice, presiding. 

* * * * * * * 

Upon consideration of the petition filed herein, the answer of the 
defendant, and the demurrer of the plaintiff, the same question hav¬ 
ing been determined in this cause by another Justice, it is this 18th 
day of August, A. D. 1911, ordered, adjudged and decreed that the 
demurrer of the plaintiff be, and the same is hereby overruled and 
the petition filed herein is dismissed, and the plaintiff thereupon 
asks that an exception be noted. 

Whereupon the said plaintiff having elected to stand upon said 
demurrer and having prayed an appeal in open court, the bond 
for costs is fixed in the sum of $50 or cash deposit in like amount. 

Memorandum. 

September 7, 1911.—$50.00 deposited in lieu of bond on appeal. 

17 Designation of Record on Appeal. 

Filed September 8, 1911. 

******* 

The Clerk will please prepare record for the Court of Appeals in 
the above entitled cause, as follows: 

1. Petition. 

2. Answer of defendant to rule to show cause. 

3. Demurrer to answer to rule to show cause. 

4. Order overruling demurrer to answer to rule to show cause. 

5. Answer of defendant to petition. 

6. Demurrer to answer to petition. 

7. Order overruling demurrer and dismissing petition. 

8. This designation of record. 

HARRY PEYTON, 

F. SPRIGG PERRY, 

mi . .. Attorneys for Petitioner. 

inis designation is satisfactory. 

E. H. THOMAS, 

. . Attorney for Defendant. 


GEORGE W. INGHAM, ETC. 
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18 Memorandum. 

October 23, 1911.—Time in which to file transcript of record in 
Court of Appeals extended to November 30, 1911. 

Assignment of Errors. 

Piled November 9, 1911. 

******* 

1. The Supreme Court of the District of Columbia erred in hold¬ 
ing that the plaintiff herein was not entitled to receive from the 
defendant Superintendent of Insurance a license as an Ordinary 
Insurance Solicitor for the Pacific Mutual Indemnity Company. 

2. The Supreme Court of the District of Columbia erred in Hold¬ 
ing that Rule No. 1, Section 6, of the Insurance rules of the De¬ 
partment of Insurance, was valid and binding upon the said de¬ 
fendant Superintendent of Insurance. 

3. The Supreme Court of the District of Columbia erred in hold¬ 
ing that the Superintendent of Insurance could not issue to the 
same person an Ordinary Solicitor’s license for more than one In¬ 
surance Company. 

F. SPRIGG PERRY, 

HARRY PEYTON, 

Attorneys for Plaintiff. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 18, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 53749 at Law, wherein 
The United States of America, on relation of John E. Kreh, Jr., is 
Petitioner and George W. Ingham, Superintendent of Insurance 
of the District of Columbia is Respondent, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 21st day of November, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2368. The U. S. A. ex rel. John E. Kreh, Jr., appellant, vs. 
George W. Ingham, superintendent, &c. Court of Appeals, District 
of Columbia. Filed Nov. 21, 1911. Henry W. Hodges, clerk. 





















Court of Appeals, District of Columbia 

JANUARY TERM, 1912. 

No. 2368 

SPECIAL CALENDAR, No. 

THE UNITED STATES OF AMERICA ON RELATION 
OF JOHN E. KREH, JR., Appellant, 

V8. 

GEORGE W. INGHAM, Superintendent op Insurance op 

the District op Columbia. 


BRIEF OF APPELLANT 

This appeal is taken from an order of the Supreme Court 
of the District of Columbia refusing to grant to the appel¬ 
lant herein a peremptory direction to the Superintendent 
of Insurance to issue to the appellant an Ordinary Solicitor’s 
license. 

The appellant, John E. Kreh, Jr., filed in the Supreme 
Court of the District of Columbia, on July 3,1911, a petition 
for the writ of mandamus against George W. Ingham, the 
Superintendent of Insurance. A rule to show cause wan 
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issued. The answer of the Superintendent of Insurance to 
the rule was filed on July 13, 1911, and a demurrer was 
interposed by the plaintiff. After argument on July 14, 
1911, it was ordered by the Court that the demurrer be 
overruled and the rule to show cause discharged. There¬ 
after on August 14, 1911, the Superintendent of Insurance 
filed his formal answer to the petition, a demurrer was 
interposed by the plaintiff and on August 18, 1911, the 
second demurrer of the plaintiff was overruled and the 
l»etition dismissed. 

The petition for the writ of mandamus alleged that the 
appellant made application on June 20, 1911, to the Super¬ 
intendent of Insurance for an Ordinary Solicitor’s license 
to represent the Pacific Mutual Indemnity Company of Los 
Angeles, California. All the requirements for the presenta¬ 
tion of this application were duly complied with and there 
w as tendered to the Superintendent of Insurance the amount 
of money required. The Superintendent of Insurance on 
June 26, 1911, refused to grant to the appellant this Ordi¬ 
nary Solicitor’s license in the Pacific Mutual Indemnity 
Company, on the ground that the appellant was already 
licensed as an ordinary solicitor for the John Hancock 
Mutual Life Insurance Company of Boston, Massachusetts. 
Tn this letter the Superintendent of Insurance referred 
1o Rule No. 1 of the Insurance Department which did not 
permit an ordinary solicitor to be licensed for more than 
one Insurance Company. 

The answer of the Superintendent of Insurance to the 
rule to show cause, which was subsequently adopted by the 
Superintendent as his answer to the petition, admitted that 
the refusal to grant the appellant a license to act as an 
- Ordinary Solicitor was based on the ground that he had 
already been licensed as an Ordinary Solicitor in another 
company. The answer further set up that this was the 
unbroken practice of the Department and that it was in 
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accordance with Insurance Rule No. 1 of the Department 
which had been approved by the Board of Commissioners 
of the District of Columbia. 

The argument upon the demurrer of the Appellant related 
solely to the authority under the law of the Superintendent 
of Insurance in declining to issue this license. 

The three assignments of error found on page 11 of the 
Transcript of Record, present in fact but one question and 
relate solely to the refusal of the Superintendent of Insur¬ 
ance to issue this second license to the appellant. 

MANDAMUS. 

• 

The petition for the writ of mandamus is the appropriate 
action to compel the Superintendent of Insurance to issue 
a license to the appellant. Drake vs. Bates, 30 App. D. 
C. 312. 

THE INSURANCE LAW. 

The sections of the Code relating to Insurance companies 
are found between Section 645 and Section 658. 

By Section 645 the Superintendent of Insurance is given 
supervision of all matters relating to insurance, subject only 
to the general direction of the Commissioners. 

Section 654 relates to Insurance agents. It provides that 
a “General Insurance License” shall be issued to an Insur¬ 
ance agent or broker upon the payment of $50.00. It is 
further provided that no person shall allow or pay any 
commission, rebate or compensation whatever, directly or 
indirectly, to, for, or in behalf of any person, firm, or cor¬ 
poration doing business in the District of Columbia not 
licensed as provided by law. A violation of this prohibi¬ 
tion is made a misdemeanor and punishable in the police 
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court by a flue not exceeding $100 or by imprisonment in 

the District jail for not less than ten or more than sixty 

da vs. 
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Section 655 provides that an “Insurance Solicitor’s 
License” may be issued upon the payment of $5.00, and any 
person who acts as solicitor without such license is guilty 
of a misdemeanor and punishable by a fine of not less than 
$10 or more than $50 or by imprisonment in the District 
jail for not less than ten days or more than thirty days. 
As the right of the appellant is based upon this section we 
herewith quote tlie material i»urts. 


'‘Provided, That any insurance company or agent 
licensed to do business in the District of Columbia 
may employ solicitors, and the license fee to be 
paid for each solicitor so employed shall be five dol¬ 
lars per year, payable in the mouth of March, and 
such license shall have printed on its face the words 
“Insurance solicitor's license” and shall contain 
the name of the company for which such solicitor is 
employed and no other. * * * And a nv 

certificate or license granted under this section 
or the next preceding section may be assigned, upon 
application to the superintendent of insurance, by 
cancelling the old certificate and issuing a new one 
of like tenor to the assignee for the unexpired term, 
for which assignment a fee of twenty-five cents shall 
be paid to the collector of taxes; and any person who 
shall act as solicitor for any such insurance company, 
without having first procured such license therefor, 
or shall solicit for any company other than the one 
named in such license, shall be guilty of a misde¬ 
meanor and on conviction thereof in the police 
court of said District, be punished by a fine of not 
less than ten dollars nor more than fifty dollars, and 
in default of payment of such fine by imprisonment 
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in the jail of said District for a term of not less than 
ten days nor more than thirty days, at the discretion 
of the court. 

The District Commissioners on February 4, 1902, approv¬ 
ed what is known as Insurance Rule No. 1. This insurance 
Rule No. 1 embraced seven sections and related principally 
to the fees to be paid by Insurance companies and agents. 
Section 6 of this Insurance rule provides as follows: 

“A solicitor must be employed in some capacity by 
a company or its principal agent. License privilege 
is limited to one company only and the name of such 
company must be embodied in the license.” 

“Fee to be paid by the solicitor.$5.00.” 

This Insurance Rule No. 1 is quoted in full on pages 7 and 
8 of the Transcript of Record. By a reference to this Rule 
No. 1 it is seen that it purports to be passed in accordance 
with the power to make regulations relating to licenses as 
conferred bv Sections 054 and 055 of the I). C. Code. 

DRAKE vs. BATES. 

i 

The validity and effect of Rule No. 1 has already been 
before this Court for consideration in the case of Dralcc vs. 
Bates, 30 D. C. App. 312. In this case there was a petition 
for a writ of mandamus filed against Thomas E. Drake, 
Superintendent of Insurance, to compel him to issue a 
“General Insurance License.” The Insurance broker had 
tendered the amount of the license, namely, $50.00. The 
Superintendent refused to issue a license to the broker until 
after he had fulfilled certain rules of the Insurance office. 
The answer of the Superintendent of Insurance to the 
petition for mandamus had incorporated in it as part 
thereof Rule No. 1 of the Insurance law. 
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The Court of Appeals thus had before it the validity and 
effect of Insurance Rule No. 1. A digest of the sections of 
this Insurance rule is given in full on page 318 of the 
opinion of this Court as rendered by the Chief Justice. In 
considering the terms of this Insurance rule, this Court 
said: 


‘“It is quite clear that no provision of the law con¬ 
ferred or attempted to confer upon the Superinten¬ 
dent of Insurance the power to make and enforce 
an interpretation of the laws relating to Insurance 
Companies, agents or brokers. Such power is a judi¬ 
cial one, that can be exercised by the Courts alone. 
If the rulings aforesaid, approved by the Commis¬ 
sioners, are intended as regulations for the proper 
enforcement of the law, they find no support in the 
provisions before stated as relied on by the Super¬ 
intendent. * * * 

"All insurance companies are compelled to comply 
with the provisions of the several sections relating 
to them before they can carry on business through, 
or issue insurance at the request of, any licensed 
agent or broker. The companies are under no obli¬ 
gation to apply for licenses for their agents or 
brokers. They must apply for their own licenses, 
and, if located outside of the District, must appoint 
some suitable person as attorney upon whom legal 
process may be served. Sec. 646. All that persons 
who propose to take out the "general insurance 
license” are required to do is to apply therefor to 
the superintendent and pay the statutory fee. They 
have then the power to make arrangements for insur¬ 
ance with any company authorized to do business in 
the District, upon such terms and with such general 
or special authority as may be agreed upon. No 
power is given the superintendent to imiwse any con¬ 
ditions upon them such as were imposed upon the 
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petitioners in this ease, as conditions precedent to 
the issue of the license. The regulatory powers of 
the superintendent are limited by law to the com¬ 
panies, and do not extend to person seeking to en¬ 
gage in business as agents and brokers under a “gen¬ 
eral insurance license. ” His charge to see that the laws 
are executed authorizes him, upon information re¬ 
ceived of violations of the law by such licensed agents 
and brokers, to cause them to be prosecuted there¬ 
for. In respect of issuing the license to such appli¬ 
cants, the superintendent is a ministerial officer vest¬ 
ed with no discretionary power in the premises. 
The calling of agents and brokers is a legitimate and 
lawful one, though subject to the power of the gov¬ 
ernment to compel them to pay a license therefor. 
As to them, the imposition of the fee is apparently 
for the purpose of raising revenue. It is the right, 
therefore, of any citizen to engage in the calling at 
will, upon tendering the fee required by law to the 
officer charged with the duty of receiving it and 
issuing the license. With no power to add to the 
requirements of the law, it is his plain duty to re¬ 
ceive the fee when tendered and issue the formal 
license required by the law.” 

While this Court did not have before it in this case of 
Drake vs. Bates an exactly similar case with that involved 
in the present Kreh application, they did have under con¬ 
sideration the validity and effect of Insurance Rule No. 1. 
The Court did not attempt to limit its decision in this Bates 
case to that section of Insurance Rule No. 1 which relates 
solely to the broker’s General Insurance License. The 
Court considered Insurance Rule No. 1 as a whole and 
passed upon it as a whole. With reference to this Rule 
No. 1, this Court found there was no provision of the law 
which conferred or attempted to confer upon the Superin¬ 
tendent of Insurance the power to make or enforce such an 
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interpretation of the law. This Court aptly says that such 
a power was a judicial one that can be exercised by the 
Courts alone. 

In the Bates case this Court held that the only thing that 
persons who proposed to take out a General Insurance li¬ 
cense were required to do was to apply therefor to the 
Superintendent and pay the statutory fee. In the present 
case we contend that the only thing that John E. Kreh, Jr. 
was required to do, was to apply to the Superintendent and 
pay the statutory fee. This was done and yet the Superin¬ 
tendent, as in the Bates case, refused to issue the license. 

This Court held in the Bates case that the Superintend¬ 
ent had no power to impose the conditions named in the 
Bates case, as conditions precedent to the issuance of the 
license. We contend in the present case that the Superin¬ 
tendent had no power to impose upon the appellant condi¬ 
tions precedent to the issuance of the license. In the 
Bates case the conditions precedent were certain re¬ 
ports; in the present case the condition precedent was that 
the Ordinary Solicitor’s license privilege was limited to 
one company only. 

In the Bates case this Court held that in respect to the 
issuing of a license the Superintendent is a ministerial offi¬ 
cer vested with no discretionary power. In the present 
case we contend that the Superintendent is also acting as a 
ministerial officer. 

In the Bates case this Court held that the calling of 
agents and brokers is a legitimate and lawful one, though 
subject to the power of the Government to compel them to 
pay license. It was held that it was the right of any citi¬ 
zen to engage in this calling at will, upon tendering the 
fee required to the Superintendent and the issuing of the 
license. In the present case we contend that the appellant 
is also engaged in a legitimate and lawful business, that 


of an Insurance Solicitor. It is the right and privilege of 
the appellant, as well as that of any other citizen, to en¬ 
gage in this calling at will, when he has tendered the fee 
required by law and received his license. 

In the Bates case, this Court held that the Superintendent 
had not power to add to the requirements of the law and 
that it was his place and duty to receive the fee when ten¬ 
dered and to issue thereupon the formal license required by 
the law. In the present case we contend that so far as 
the appellant is concerned, the Superintendent is without 
authority to add to the requirements of the law and compel 
him to be an Insurance Solicitor for one company only. He 
has tendered the proper fee to the Superintendent and it 
is a plain duty of such Superintendent to issue to the ap¬ 
pellant the formal license. 

From the careful consideration of this case of Drake vs. 
Bates it will be seen that this Court determined in unmis¬ 
takable language that there was no authority in law for the 
issuance by the Insurance Department of Rule No. 1. The 
Court held that in so far as this Rule No. 1 purported to 
add to the provisions of the law, it was absolutly void and 
of no effect. This Court considered each separate section 
of Rule No. 1 and their opinion was rendered with refer¬ 
ence to all parts of this Insurance Rule. 

• 

The appellant contends and insists that there is no pro¬ 
vision in the law which gives the Superintendent of In¬ 
surance the authority to insist that a Solicitor’s license shall 
be limited to one company, as provided in Section 6 of the 
Insurance Rule. 

SECTIONS 654 & 655, D. C. CODE. 

Upon finding that there is no authority in law for the 
issuance of Section 6 of Insurance Rule No. 1, we are com¬ 
pelled to resort to the sections of the code to find if any such 


10 


provision is incorporated therein. So much of these sections 
as are pertinent to the present case have been heretofore 
quoted. 

There is not one word in either one of these sections which 
limits the right of an Insurance Solicitor to a license in one 
company only. 

Section 655, provides that the name of a company for 
which such solicitor is employed, and no other, shall be 
inserted in the solicitor’s license. Bv what forced construe- 
tion of the law the word “only” is inserted in this paragraph 
by the Superintedent of Insurance cannot be discovered. 
Thejaw does not say one company and one only. The law 
does^say that there shall be only one license to each solicitor. 
The law says that the solicitor’s license shall contain the 
name of the Company for which he is employed. The Code 
does not attempt to limit the license privilege to one com¬ 
pany. 

The attempt on the part of the Superintendent of Insur¬ 
ance to limit the right of an Insurance Solicitor to a license 
in one Company is an invasion of the right of such Soli¬ 
citor to engage in a proper manner in a legitimate and 
lawful business. There is no authority in law, as held in 
the Bates case, for the Superintendent of Insurance to 
impose conditions upon the issuance of an Insurance soli¬ 
citor’s license. 

The law does not attempt to limit the right of the soli¬ 
citor to represent more than one company. When the 
Superintendent of Insurance attempted to so limit this 
right, he acted in violation of the law and his action is null 
and void. 

It is said in the Bates case that the imposition of the 
fee as provided in this law, was apparently for the purpose 
of raising revenue. One of the highest incidents of sov- 




erignty is the right of taxation. Cooly on Taxation (3rd 
Ed. p. 7). This power is possessed by the Government alone 
and when the people, by their constitution, create a Depart¬ 
ment of the Government upon which they confer the power 
to make laws, the power of taxation is conferred as one of 
the incidents of this legislative sovereignty. 

A municipal corporation has no authority to exercise the 
right of issuing a license, or requiring a fee therefor, unless 
its charter plainly provides for such power. 

“A license is issued under the police power; but 
the exaction of a license fee with a view to revenue 
would be an exercise of the power of taxation; and 
the charter must plainly show an intent to confer 
that power or the municipal corporation cannot as¬ 
sume it.” 

Cooly’s Constitutional Limitations,. 

(7th Ed.) p. 7. 

STATUTORY CONSTRUCTION. 

Statutes which levy a tax or license on an ordinary busi¬ 
ness or for the pursuit of a common occupation must be 
strictly construed. No tax will be levied upon such a busi¬ 
ness or occupation unless it is imposed by the clear and 
unambiguous language of the law. This principle of statu¬ 
tory construction has been clearly enunciated by this Court 
in numerous well considered eases. In the case of Wilson 
vs. District of Columbia , 26 App. D. C. 112, this Court said: 

“It is a well-established principle that statutes 
imposing restrictions or burdens upon the ordinary 
business or common occupations of the people are to 
be strictly construed. Washington Electric Vehicle 
Transp. Co. v. District of Columbia, 19 App. D. C. 
462, 470. Taxes, by way of license for the pursuit 
of such occupations, must be imposed by clear and 
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unambiguous language. The citizen must be informed 
with reasonable certainty, by the words of the statute 
itself, of his obligation to pay a license tax for the 
pursuit of his business; especially when his refusal 
to pay the same is made a criminal offense. Ibid; 
Lockwood vs. District of Columbia , 24 App. D. C. 
569; District of Columbia vs. Chapman, 25 App. D. 
C. 95.” 

While this Wilson case related to the business of “brick 
laying," the principles there stated are pecularly applicable 
to the present case. It is not to be presumed that Congress 
intended to limit a solicitor’s right to a license to one 
company, unless Congress so stated in the law. A tax must 
be imposed by clear and unambiguous language and a citizen 
must be informed with resonable certainty, by the words 
of the statute itself, of his obligation to pay a license tax 
for the pursuit of his business. 

This rule that a statute imposing a tax or a license shall 
be strictly construed, is especially applicable where the re¬ 
fusal to pay the tax or the license is made a criminal 
offense. In the present case by Section 655, D. C. Code, a 
solicitor who transacts business without having previously 
secured a license, is guilty of a misdemeanor ond liable to a 
fine of not less than $ 10.00 nor more than $50.00, or to im¬ 
prisonment in jail of not less than ten days nor more than 
thirty days. 

“When the legislature means that every applicant 
shall have a license, they say so. Thus in the case of 
peddlers of foreign goods, it is made expressly the 
duty of the proper officer to grant the license to 
every such applicant.” 

People vs. N. Y., 7 How. Pr. 84. 

In the present case we contend that as Congress has 
stated that an Insurance solicitor shall have a license in a 
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company when he pays the license fee; Congress has meant 
what it says and such solicitor is entitled to the license 
upon tendering the fee. The appellant has tendered his fee 
and is now entitled to the license. 

This rule for the strict construction of a statute impos¬ 
ing a license fee or a tax upon a business is sometimes 
placed upon the ground that the statute is an innovation 
upon the common law. 

In the case of People vs. Perry , 13 Barbour (N. Y.) 206 
the Court said: 

‘‘The 7th section of the Act for the protection of 
emigrants, prohibits the exercise of the vocation of 
booking emigrant passengers, etc., without the license 
of the Mayor. * * *” 

“But for this statute, any person might exercise 
this vocation: The statute, therefore, is an innova¬ 
tion upon the common law and it will not be presume 
ed that the legislature intended that the innovation 
should extend any farther than this language of the 
Act plainly declares. If it had been intended that 
the number of persons who should engage in the busi¬ 
ness, specified in the section, should be limited, or 
that the business should be altogether prohibited in 
the discretion of the mayor, the rules of interpreta¬ 
tion require us to suppose such intention would have 
been distinctly expressed. It is a cardinal rule, in 
the construction of statutes which change the com¬ 
mon law, that the meaning shall not be extended 
beyond the fair import of the terms found in the 
act itself.” 

In the present case any person could exercise the vocation 
of any Insurance solicitor if there were no license fee im¬ 
posed. Congress has provided for such a license fee of $5.00. 
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As this statute is an innovation upon the common law, it 
is to be construed strictly. In the words of People vs. Pei ry, 
if it had been intended that an Insurance solicitor could 
secure a license for only one company , the rules of interpre¬ 
tation require us to suppose such intention would have 
been distinctly expressed. 

USEFUL OCCUPATION. 

It is very doubtful whether Congress would have author¬ 
ity to pass an Act which would limit the right of an indi¬ 
vidual to the securing of an Insurance solicitor’s license in 
one company only. All persons are at liberty to pursue a 
lawful calling, if they do not thereby encroach upon the 
rights of others. This general right of personal liberty can¬ 
not be taken away. 

‘‘The general rule undoubtedly is, that any person 
is at liberty to pursue any lawful calling and to do 
so in his own way, not encroaching upon the rights 
of others. This general right cannot be taken away. 
It is not competent therefore, to forbid any person 
or class of persons, whether citizens or resident 
aliens, offering their sendees in lawful business, or 
to subject others to penalties for employing them.” 

Cooley’s Const. Limit. (7th Ed.) p. 880. 

In the present case it is unquestionably true that the 
business of soliciting life insurance is a lawful business. 
It is equally true that it is the right of all persons to 
pursue this occupation. Congress has the right to provide 
that persons pursuing this occupation shall pay a license 
fee. Congress has not the power to place unreasonable or 
unjust restrictions upon this lawful business. It would be 
an unjust and improper restriction to require that an 
Insurance solicitor do business with one company only. This 
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would take away the very purpose of a solicitor’s business. 
This solicitor seeks insurance from various parties and if 
the policy of one company does not suit the party to be 
insured, it is a lawful part of such solicitor’s business to 
place the insured’s policy with another company. 

The right of a person to engage in a lawful business with¬ 
out unreasonable restrictions has been very clearly set forth 
in the case of Chicago vs. Netcher 183. Ill. 104, 110. 

“The ordinance is also an attempted interference 
by the city with rights guaranteed to the defendant 
by the Constitution of the United States and of this 
State. They have been before this and other courts 
throughout this country in numerous cases, and the 
rights of the citizens, as against such interference, 
have been frequently defined and uniformly upheld. 
These constitutions insure to every person liberty 
and the protection of his property rights, and pro¬ 
vide that he shall not be deprived of life, liberty or 
property without due process of law. The liberty of 
the citizen includes the right to acquire property, to 
own and use it, to buy and sell it. * * * # Lib¬ 
erty includes the right to pursue such honest calling 
or avocation as the citizen may choose, subject only 
to such restrictions as may be necessary for the pro¬ 
tection of the public health, morals, safety and wel¬ 
fare. * * * * These are fundamental rights of 
every person living under this Government. The 
legislature can neither by enactment of its own inter¬ 
fere with such rights nor authorize a municipal cor¬ 
poration to do so.” 

“In order to sustain legislative interference with 
the business of the citizen by virtue of the police ' 
power it is necessary that the act should have some 
reasonable relation to the subjects included in such 
power. If it is claimed that the statute or ordinance 
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is referable to the police power the court must be 
able to see that it tends in some degree, toward the 
prevention of offenses or the preservation of the 
public health, morals, safety or welfare. It must be 
apparent that some such end is the one actually 
intended, and that there is some connection between 
the provisions of the law and such purpose. If it 
is manifest that the statute or ordinance has no such 
object, but, under the guise of a |K>lice regulation, 
is an invasion of the property rights of the individual, 
it is the duty of the Court to declare it void.” 

In this case there was an Act of the legislature which 
purported to give authority to the city of Chicago to regulate 
the sale of meats. Attempting to act in accordance with 
this statute the city’ prohibited the sale of meats in a dry 
goods store. The Court however, held that this was an un¬ 
reasonable restriction and was not warranted by the law. 
It was an infringement upon the personal liberty of those 
who desired to engage in the stile of meats. The Court 
held that it was a fundamental right of every person to 
pursue an honest calling or avocation subject only to reason¬ 
able restrictions. These particular restrictions were un¬ 
reasonable as they did not tend toward the prevention of 
offenses or the preservation of the public health, morals 
and welfare. There^ must also be some connection 
between the provision of the law and such purpose. 
The Court held that this ordinance of the city was an in¬ 
vasion of the property rights of the individuals and as such 
null and void. 

In the present case the appellant is entitled to pursue 
the honest calling of an Insurance Solicitor subject only 
to such restrictions as may be necessary for the protec¬ 
tion of the public health, morals, safety and welfare. The 
fact that an insurance solicitor may represent more than 
one company can have no bearing upon the public health, 




morals, safety or welfare. The appellant in the present 
case has tendered his license fee and is entitled to receive 
such license. 

In 2 Dillon’s Municipal Corporations, Sec. 661, the author 
refers to the power to license and tax useful trades and 
employments. A municipal corporation is not given the 
right to license a useful trade or employment unless such 
appears to have been the legislative intent. The right to 
license does not give the municipality the authority to pro¬ 
hibit such useful trade or employment. 

“It is competent for the state, or for a munici¬ 
pality to which the power has been delegated, to 
annex any condition to the granting of a license 
which it deems proper. But in the absence of any 
provision to the contrary in the act or ordinance 
requiring a license to pursue a given occupation, 
business or calling, whoever may have the legal 
capacity to contract is entitled, as a matter of right, 
to the license on payment of the prescribed fee.” 

25 “<7yc” 622. 

It is unquestionably the right of Congress to provide 
that a license fee shall be paid for the right to engage in 
the occupation of a solicitor of Insurance. In the absence 
of any such Act of Congress, the municipality of Wash¬ 
ington cannot require an unreasonable restriction upon 
the issuance of such license. Anyone who has the legal 
capacity to contract is entitled, as a matter of right, to 
the license of Insurance solicitor on the payment of the 
prescribed fee. Furman Improvement Co. vs. Long, 113 
Ala. 202. 



The question of the power of Congress to pass a law 
which interfered with the personal liberty of the individual 
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was considered in the case of Adair vs. U. 8. 208 U. S. 172, 
and the Court held as follows: 

“The first inquiry is whether the part of the tenth 
section of the act of 1898 (Congress) upon which 
the first count of the indictment was based is repug¬ 
nant to the Fifth Amendment of the Constitution de¬ 
claring that no person shall be deprived of liberty or 
property without due process of law. In our opinion 
that section, in the particular mentioned, is an in¬ 
vasion of personal liberty, as well as of the right of 
property, guaranteed by that Amendment. Such 
liberty and right embraces the right to make con¬ 
tracts for the purchase of the labor of others and 
equally the right to make contracts for the sale of 
one’s own labor; each right, however, being subject 
to the fundamental condition that no contract, what¬ 
ever its subject matter, can be sustained which the 
law, upon reasonable grounds, forbids as inconsistent 
with the public interests or as hurtful to the public 
order or as detrimental to the public good.” 

The right of a State to interfere with this personal liberty 
of the individual was at issue in Lochner vs. Xcic York , 
198 U. S. 56, 64, and the Court said: 

(p. 56), “It must, of course, be conceded that there 
is a limit to the valid exercise of the police power by 
the State. There is no dispute concerning this gen¬ 
eral proposition. * * * In every case that comes 

before this court, therefore, where legislation of this 
character is concerned and Where the protection of 
the Federal C onstitution is sought, the question 
necessarily arises: "Is mis a fair, reasonable and ap¬ 
propriate exercise of the police power of the Slate, 
or is it an unreasonable, unnecessary and arbitrary 
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interference with the right of the individual to hie 
personal liberty or to enter into those contracts in 
relation to labor which may seem to him appropriate 
or necessary for the support of himself and his 
family ?” 


(p. G4) ‘‘It seems to us that the real object and 
purpose were simply to regulate the hours of labor 
between the master and his employes (all being men, 
sui juris), in a private business, not dangerous in 
any degree to morals or in any real and substantial 
degree, to the health of the employes. Under such 
circumstances the freedom of the master and employe 
to contract with each other in relation to their em¬ 
ployment, and in defining the same, cannot be pro¬ 
hibited or interfered with, without violating the Fed¬ 
eral Constitution.” 

HARMFUL EFFECT OF LAW. 

As this law is at present construed by the Insurance 
department, it works a great hardship upon the business of 
soliciting insurance in the District. The Insurance depart¬ 
ment refuses to permit a man to receive a license as a 
solicitor for more than one Insurance company. Under the 
law, unless a man receives such a license he cannot solicit 
Insurance. If a solicitor transacts business without the 
license, he is liable to a fine and imprisonment. 

In accordance with this construction, there is only one 
recourse left for a man who desires to place insurance 
with an Insurance Company other than the one for which 
he is licensed. This alternative is for such solicitor to 
secure a license as a general Insurance broker and pay 
therefor the sum of $50.00. 
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To emphasize this position of the Insurance Department, 
the Superintendent of Insurance issued the following cir¬ 
cular letter: 


DEPARTMENT OF INSURANCE 

OF THE 

District of Columbia. 

Washington, August 1, 1911. 

To Insurance Companies, Agents and Brokers: 

The following is a list of all insurance agents and 
brokers holding “General Insurance Licenses” to 
transact business in the District of Columbia until 
May 1, 1912. 

These individuals, firms and corporations are 
entitled to place insurance and receive commission 
on same and your attention is called to Section 654 
of the Code of Law for the District of Columbia 
W’hich forbids the payment of commission to anyone 
not licensed as therein provided. 

This, of course, does not apply to an individual 
licensed as a solicitor for some particular company, 
but such solicitor is only entitled to a commission 
from the company named in his license, under a 
recent ruling of the Supreme Court of the District 
of Columbia. 

The department will take action against anyone 
found to be violating the provisions of this section 
and it asks the co-operation of insurance men in 
carrying out the law. 

From time to time supplemental lists, showing to 
whom new licenses are issued, will be compiled. 

George W. Ingham, 
Superintendent of Insurance. 
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Appended to this letter of the Superintendent of Insur¬ 
ance was a list of about 200 general Insurance agents and 
brokers who were licensed to do business in the District. 

It is a matter of common knowledge and well known to 
the Court that the office of a general insurance broker or 
of a principal agent is not usually confined to the repre¬ 
sentation of one Insurance Company. This fact is well 
recognized by the Code for in Section 654 a provision is 
made for the issuance of a “General Insurance License” to 
an agent or broker. Under this general insurance license 
an agent or broker may represent half a dozen separate and 
distinct Insurance Companies. As a matter of fact it is 
most unusual in the District of Columbia to find an Insur¬ 
ance office which does not carry more than one line of 
Insurance. 

The principal agent for a Life Insurance Company will 
probably also represent an Accident Insurance Company 
or a Health Insurance Company. The principal agent of a 
straight life Insurance Company may wish to do business 
at times with some other company which provides for an 
endowment Insurance. Such an Insurance office may wish 
to combine a straight life Insurance business with another 
company doing business as a fraternal beneficial association. 
Such an office may wish to represent two companies, the 
one company issuing policies for fire insurance and the 
second company issuing policies for plate glass insurance, 
or for burglary insurance and such like. 

Under the Code it is perfectly proper for a principal agent 
or broker to represent as many of these Insurance com¬ 
panies as he wishes. The principal agent or broker can 
combine in his office anyone or all of these companies, or 
any other, which such broker or agent desires to represent. 
The law does not forbid this practice on the part of a 
general insurance broker or agent . 




22 


When we turn now to a consideration of the solicitor, 
who usually has a desk in the office of the principal agent or 
broker, we find under the Department’s ruling a different 
condition of affairs. This Insurance solicitor secures a 
license upon the payment of $5.00 from the Superintendent 
of Insurance. When such license is issued to him he is 
confined to soliciting business and to placing business with 
one company only. If such solicitor, even though he be 
licensed, receives any commission for placing an Insurance 
policy in any other company, he is liable to a fine and im¬ 
prisonment. 

The practical operation of this rule is absurd in the ex¬ 
treme. A general insurance broker or principal agent may 
open up an office in the city for the purpose of carrying on 
several lines of Insurance. This principal agent must have 
certain solicitors who can go out on the street and solicit 
business. Under the present rule of the Insurance Depart¬ 
ment this principal agent must have separate solicitors for 
each business. This is a hardship but the principal diffi- 
culy lies in the fact that no one of the several solicitors 
employed by this principal agent or broker is permitted to 
handle any business except* for the particular company in 
which he is licensed. 

It is a well known fact that the property of a business 
man is, in a large measure, the good will of his clients. In 
the same way an Insurance Solicitor makes his living by 
soliciting and obtaining insurance from his friends and 
acquaintances. One of the clients of a life insurance soli¬ 
citor may wish to place some fire insurance. This client 
calls up his friend, the Life Insurance solicitor. The Life 
Insurance solicitor is unable to place the insurance in the 
Fire Insurance Company for his client. 

The ruling of the Insurance Department operates with 
peculiar stringency upon surplus lines of insurance which 
solicitors desire to place. 
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A client of a life insurance solicitor wishes a large amount 
of life insurance. The particular company for which such 
solicitor is licensed refuses to make a policy for more than 
a part of this large sum. Under the present ruling of the 
Insurance Department this Insurance solicitor would be 
liable to a fine or imprisonment if he placed the remainder 
of his client’s life insurance in some other company and 
received therefor a commission. 

There are certain life insurance companies which abso¬ 
lutely refuse to issue a policy upon a 'woman’s life. Thus 
the Northwestern Mutual Life Insurance Company will not 
insure the life of any woman. The Penn Mutual and the 
Prudential Companies insure women upon practically the 
same terms as men. Under the ruling of the Insurance De¬ 
partment a solicitor for the Northwestern could not place 
a risk upon the life of a woman with any other company 
and receive a commission for so doing. 

Army and Navy officers are refused life insurance policies 
in many companies, among others in the Massachusetts 
Mutual and the Union Central Life Companies. The John 
Hancock, Prudential, and Travellers’ Life Insurance Com¬ 
panies issue policies to such officers. A solicitor licensed 
for either the Massachusetts Mutual or the Union Central 
would not be permitted, under the Department’s ruling, 
to receive a commission for placing the life insurance risk 
of a military or naval officer in any other company. 

Some insurance companies will not issue life policies to 
persons who have the history of certain diseases. Yet 
there are other companies who take such “risks” and 
insure these persons. Examples of these are found in cases 
presenting a tubercular history or heart disease. 

The business of soliciting life insurance is a perfectly 
legitimate and lawful one. The client looks to the solicitor 
to place his policy in the best manner possible. And yet 
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the Insurance Department prohibits that solicitor from 
placing the policy of his client in any but the one particular 
company for which he is licensed. This is not a licensing 
but a prohibition of a legitimate business. 

It is readily seen on an examination of these facts that 
this construction of the law works a great hardship upon 
an insurance solicitor. This construction of the law deprives 
him of that right of personal liberty which is so dear to 
our constitution and our form of Government. This Insur¬ 
ance rule prevents an Insurance Solicitor from doing busi¬ 
ness in a perfectly lawful and legitimate manner. It for¬ 
bids such Insurance solicitor from conducting his business 
in a manner advantageous to himself and which is not harm¬ 
ful to his constituents. 

The Commissioner’s rule is a flagrant violation of the 
law of economics, both with resq>ect to the solicitor and the 
broker. It prevents the solicitor from conserving his time 
by denying him the right to do a perfectly lawful business 
with a client whose confidence he lias gained, simply because 
the solicitor cannot procure a license to do all the insurance 
business with such client. Thus it is that the broker must 
employ a much larger number of agents than is necessary 
to conduct his business on the most economic principles. 
It will be observed, therefore, that the rule works a hard¬ 
ship on both the solicitor and broker, reducing their profits. 
The broker cannot employ cashiers, clerks, stenographers, 
and rent offices and equip them with telephones, desks and 
other necessary fixtures and pay a broker’s license of $50. 
to care for the solicitations, that he himself is able to make. 
The only possible way in which he can make any profit is 
by employing solicitors. 

There is absolutely no reason in fact or in law for this 
harsh construction of the law by the Insurance department. 
The Code itself does not forbid a general insurance broker 


25 


\ 


or agent from representing more than one company. There 
is no reason why the Code should have forbidden such 
representation. No Insurance Company expects a general 
broker or agent representing them to confine his insurance 
business to their company exclusively. The interests of 
the several companies are not in conflict with each other 
and the law recognizes that a general insurance broker or 
agent may represent as many companies as he can conven¬ 
iently serve. 

Counsel for the appellant is unable to see by what princi¬ 
ple of law or reason an Insurance solicitor is forbidden to 
do the very thing which the General broker or agent can 
legitimately do. An Insurance solicitor can certainly repre¬ 
sent more than one Insurance company without the in¬ 
terests of the one company conflicting with the other. It 
is strange indeed that the Insurance department should deny 
to Insurance solicitors a privilege which the Department 
extends to general broker and agents. 

The construction of this law for which counsel for the 
appellant contend, will be of beneficial effect to the District 
of Columbia. There are numerous solicitors/ at the present 
time who would welcome the chance of paying an extra 
$5.00 and in a lawful manner representing a second or more 
Insurance company other than the one for which they are 
licensed. Every additional license would mean an extra 
$5.00 to be added to the revenues of the District. 

For the vear of 1910 in the District there were about 750 
%/ 

licenses issued to Insurance solicitors. Each of these licenses 
was issued to a separate person and brought 1 in the sum of 
$5.00. If the appellant is right in his construction of the 
law, it is more than probable that the majority of these 
Insurance solicitors would secure an additional license 
in one or more companies. Thus the fees derived from 
these licenses would be doubled. The number of principal 
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agents in the District were about 200 and the brokers num¬ 
bered 20. The number of these agents and brokers would 
not be affected by issuing a second license to a solicitor. 

The present situation is very detrimental to an honest 
spirit among the Insurance Underwriters. Many of these 
parties represent several lines of Insurance. They have 
Insurance Solicitors who attend to their business for them. 
It is a matter of common knowledge in the District that 
the law prohibiting an Insurance solicitor from placing a 
risk in a company separate from his own is violated every 
day. It would not be too much to say that almost every 
Insurance solicitor in the District receives and has receiv¬ 
ed commissions for placing Insurance risks in companies 
other than the one for which he is licensed. The same is 
true of the General Insurance agents or brokers. These 
General brokers or agents find that there is a premium put 
upt*n an evasion of the Insurance rules. When an Insur¬ 
ance solicitor brings them a risk, this general agent or 
broker feels that the Insurance solicitor is entitled to some 
compensation. A payment of this compensation by the 
General broker to the Insurance solicitor lays both parties 
open to a fine and imprisonment under the Insurance rule. 

On the other hand if counsel for the appellant are correct 
in their contention, an honest spirit would be encouraged 
among the Underwriters and the Insurance solicitors. If 
a General broker or agent represented more than one com¬ 
pany, he would require his field men to take out solicitors 
licenses in each company which he represented. If an In¬ 
surance solicitor has a client who wished to place with him 
several kinds of insurance, such solicitor can oblige the 
client and place the insurance with any insurance company, 
after having obtained the license. 

Counsel for the appellant contend that a fair and reason¬ 
able construction of the law will bring an added revenue 
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to the District and will permit an Insurance solicitor to do 
a |>erfectly legitimate business in a reasonable manner. 

CONCLUSION. 

Counsel for the appellant contend that there is absolutely 
nothing in the law from beginning to end which in any way 
limits, or attempts to limit, the issuance of an Insurance 
solicitor’s license to one company alone. Insurance Rule 
No. 1 providing for the issuance of one license only, has been 
discredited by this Court and has been decided to be null 
and void. There is no reason for an application by the 
Insurance Department of an abstract theory to an Insur¬ 
ance solicitor, when the General brokers or agents are per¬ 
mitted to do business in exactly the same manner. 

We are contending for such a reasonable construction 
of the law as will permit an increased business by the 
'‘working men" of the Insurance business, that is, by the 
Insurance solicitors. The Insurance solicitor must bear the 
blunt of placing risks and securing clients in the Insurance 
business. If he is permitted to represent more than one 
company, a premium will be put upon general activity on 
his part which will be beneficial to the public and a finan¬ 
cial help to himself. 

F. Sprigg Perry, 

Harry Peyton, 
Attorneys for Appellant. 
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JANUARY TERM, 1913. 


No. 2368. 


THE UNITED STATES OF AMERICA ON RELATION 
OF JOHN E. KREH, Jr., Appellant, 

vs. 

GEORGE W. INGHAM, Superintendent of Insurance 
of the District of Columbia. 


Statement of the Case. 

The case has been fairly stated by the appellant, so none 
will be attempted by the appellee. In any event, the record 
is a brief one and only a single question is raised. 

ARGUMENT. 

The appellant claims that he is entitled to a license to act 
as a solicitor for the Pacific Mutual Indemnity Company, 
although he is already licensed as a solicitor for the John 
Hancock Mutual Life Insurance Company, and because he 
was already licensed as a solicitor he was refused a license to 
act for another company in the same capacity. (See para¬ 
graph 6 of the petition, Record, page 4, and the correspond¬ 
ing paragraph of the answer, Record, page 6.) 
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This appeal draws directly in question the validity of the 
regulation of the Superintendent of Insurance, approved by 
the Commissioners, February 4, 1902, found on page 8 of 
the Record, as follows: 

“( 6 ) Solicitor's License . 

“A solicitor must be employed in some capacity by 
a company or its principal agent. License privilege 
is limited to one company only and the name of such 
company must be embodied in the license. 

“Fee to be paid by the solicitor. $5.00.” 

There is directly drawn in question, also, the construction 
of section 655 of the Code, on which the regulation is 
founded. That section is as follows: 

“Sec. 655. Fraternal Associations, and so forth.— 
Nothing herein contained shall be held to interfere 
with or abridge the rights of, or apply to, any fra¬ 
ternal beneficial societies ; orders, or associations under 
the act of Congress entitled ‘An act regulating fra¬ 
ternal beneficial associations in the District of Co¬ 
lumbia,’ approved March 3, 1897, the provisions of 
which are embodied in subchapter twelve of this 
chapter, except that the superintendent of insurance 
herein provided for shall be substituted for and per¬ 
form all the duties in said act of Congress assigned 
to the assessor of the District of Columbia; Provided, 
That any insurance company or agent licensed to do 
business in the District of Columbia may employ 
solicitors, and the license fee to be paid for each so¬ 
licitor so employed shall be five dollars per year, 
payable in the month of March, and such license 
shall have printed on its face the words, ‘Insurance 
solicitor’s license,’ and shall contain the name of the 
company for which such solicitor is employed, and 
no other; Provided, That nothing herein contained 
shall be held to prevent any life or fire insurance 
company from carrying on the business commonly 
known as industrial insurance, and the license fee to 
be paid for solicitors for such industrial insurance 
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shall be two dollars for every such solicitor, to be 
paid in the month of March in each year. Such li¬ 
cense certificate shall have conspicuously printed on 
its face 'Industrial insurance license/ and shall ex¬ 
press upon its face, the name of the company for 
which such solicitor is employed; and any certificate 
of license granted under this section or the next pre¬ 
ceding section may be assigned, upon application to 
the superintendent of insurance, by canceling the old 
certificate and issuing a new one of like tenor to the 
assignee for the unexpired term for which assign¬ 
ment a fee of twenty-five cents shall be paid to the 
collector of taxes, and any person who shall act as 
solicitor for any such insurance company, without 
haying first procured such license therefor, or shall 
solicit for any company other than the one named in 
such license, shall be guilty of a misdemeanor and 
on conviction thereof, in the police court of said Disr 
trict, be punished by a fine of not less than ten dol¬ 
lars nor more than fifty dollars, and in default of 
payment of such fine by imprisonment in the jail of 
said District for a term of not less than ten days nor 
more than thirty days at the discretion of the court; 
Provided, That nothing in this subchapter shall be 
held to prevent any life insurance company organized 
in the District of Columbia under special act of Con¬ 
gress, but which has discontinued writing new insur¬ 
ance, from collecting premiums or dues upon any 
undetermined policies under which such company 
has liabilities, provided such company has sufficient 
assets and reserves to safely meet such liabilities/’ 

L 

It is clearly the intent of this section that a solicitor may 
act only for one company, and such was the construction 
put upon it by the court below. The section says that the 
license "shall contain the name of the company for which 
such solicitor is employed, and no other ” Had it been con¬ 
templated that a solicitor might act for more than dhe com¬ 
pany, the latter word would naturally have been written in 
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the pural, “companies,” and the use of the words “and no 
other” would have become entirely unnecessary. If the acts 
of a solicitor were intended to be limited to one company, 
then the section quoted uses precisely the language which 
one would expect to find in expressing that thought. The 
section naturally conveys that idea, and to give it another 
means a strained interpretation of the statute which is not 
justified by any exigency known to the department of in¬ 
surance. 

In the provision for issuing industrial insurance licenses, 
also, is found the expression that the license shall express 
upon its face “the name of the company ,” not “companies.” 

But if there be any ambiguity in these parts of the section 
it is entirely removed by the phrase found below: 

“and any person who shall act as solicitor for any 
such insurance company, without first having pro¬ 
cured such license therefor, or shall solicit for any 
other company than the one named in such license, 
shall be guilty of a misdemeanor etc. 

What interpretation is to be given to this language? 
Here it is expressly provided that a solicitor shall not act for 
any other company than the one named in his license. Can 
he then be licensed to act for two companies? By the previ¬ 
ous language quoted “the company” must be named in his 
license. By the last clause quoted “the” company means 
“one” company, as one would naturally expect of words used 
in their ordinary meaning, and, as an emphatic corollary, it 
is provided that he shall act for no other. 

It is argued by the appellant that agents have the right, 
under the ruling of this court in the Bates case (30 App., 
312), and under the rule of the Insurance Department, to 
act for more than one company, and therefore solicitors 
should have the same privilege. But there is a difference. 

In Ae first place, an agent's license fee is fifty dollars (sec. 
654), while for solicitors generally it is five dollars, and for 
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industrial solicitors two dollars (sec. 655). This of itself 
would be an indication of the wider scope and large privi¬ 
leges conferred upon agents. But there is another and very 
significant difference. Section 654 contains more of the re¬ 
strictive words and terms in reference to licenses for brokers 
than are found in section 655, which have just been dis¬ 
cussed, in reference to licenses for solicitors ; so the inquiry 
naturally arises, Why this variance in the language of the 
two sections? If the same rule were expected to prevail con¬ 
cerning brokers and solicitors we should expect to find the 
same, or at least very similar language. But the language 
is not the same, or even substantially similar. Naturally, 
then, we look for a difference in the meaning. If a differ¬ 
ent rule were intended, a difference in the language would 
be expected, and that difference is found—a very marked 
and significant difference—in section 655, applicable to so¬ 
licitors, from that found in section 654, relating to general 
brokers. The inference is logical, almost irresistible, that 
Congress did not intend a solicitor to act for more than one 
company. 

It is submitted that as a mere matter of interpretation the 
ruling of the department and the decision of the court 
below were correct. 

II. 

$ 

If, however, there be any ambiguity in the language used 
in the section under discussion, that doubt would be solved 
in favor of the settled construction of the officers charged 
with the execution of the law and the long acquiescence of 
the insurance men of the District in that ruling. 

In paragraphs six and seven of the answer, Record, page 6, 
it is alleged: 

“6. Answering paragraph 6, the respondent says 
that he refused to grant the petitioner a license to 
act as solicitor for the Pacific Mutual Indemnity 
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Company of Los Angeles, California, for the reason 
that the said petitioner had already been granted a 
license to act as a solicitor for the John Hancock 
Mutual Life Insurance Company of Boston, Massa¬ 
chusetts, and that under the said rule and the un¬ 
broken practice of the department an insurance so¬ 
licitor was not entitled to a license to act for more 
than one company. The respondent admits that the 
application for such license was tendered in due form 
and that the fee for the same was tendered, and that 
he made demand for the said solicitor’s license and 
that the same was refused him for the reason afore¬ 
said. 

“7. Further answering the said petition for the 
purpose of the rule to show cause, this respondent 
says that the said rule No. 1 was adopted soon after 
the Department of Insurance was organized, to wit, 
January 30, 1902, and approved by the Board of 
Commissioners, February 4, 1902, and has been in 
continuous operation since the latter date, and that 
said rule has been generally acquiesced in by insur¬ 
ance agents and solicitors in the District of Colum¬ 
bia, and has been generally regarded by them and 
by the Department of Insurance as being a proper 
interpretation of the sections of the Code relating to 
that subject; that insurance agents and solicitors in 
the District of Columbia have regarded the rule as a 
salutary one and there has been only an occasional 
complaint against the same in the more than nine 
years the same has been in operation. A copy of 
said rule No. 1 is filed herewith and prayed to be 
read as a part hereof.” 

It thus appears that under the operation of the rule and 
the unbroken practice of the department, a solicitor was 
entitled to act for only one company, and this ruling and 
practice were acquiesced in by insurance men during the 
whole life of the Insurance Department. The rule was re¬ 
garded as a proper interpretation of the Code, and only an 
occasional complaint was made against it during the nine 
years it has been in force. 
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“The contemporaneous and practical construction 
of a statute by those whose duty it is to carry it into 
effect is entitled to great respect in the court.” 

11 U. S. Enc., 138, citing many cases. 

“This doctrine is a useful one, but to be restricted 
to cases of doubt.” 

Studebaker vs. Perry, 184 U. S., 258, 268-9. 

“And this principle of construction is so firmly 
embedded in our jurisprudence, that no authorities 
need be cited to support it.” 

Pennoyer vs. Connoughty, 140 U. S., 1, 23. 

“Had any such case been presented when the lan¬ 
guage of the statute under consideration was dubious 
and open to different interpretations, the established 
construction of them by the department charged 
with their execution would have very great force and 
generally a controlling one in the formation of the 
judgment of this court” 

St. Paul, etc., Ry. vs. Phelps, 137 U. S., 528, 
536. 

“This construction of the department has been fol¬ 
lowed for many years, without any attempt of Con¬ 
gress to change it, and without any attempt, as far as 
we are advised, of any other department to questior 
its correctness, except in the present instance. The 
regulation of a department of the Government is not 
** of course to control the construction of an act of Con¬ 
gress, when its meaning is plain. But when there 
has been a long acquiescence in a regulation, and 
by it rights of parties for many years have been de¬ 
termined and adjusted, it is not to be disregarded 
without the most cogent and persuasive reasons. 
U. S. Hill, 120 U. S., 169, 182; U. S. vs. Phil- 
brick, 120 U. S., 52, 59; Brown vs. U. S., 113 U. S., 
668 , 671 ” 

Robertson vs. Downing, 127 U. S., 607, 613. 

The above case sustained a decision of the Treasury, con¬ 
struing the revenue act of June 22,1874, as applied to goods 
imported in 1882. 
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Such construction, however, will not be followed if it be 
clearly erroneous. 

11 U. S. Enc., 140, citing many cases. 

m. 

The case of Drake vs. U. S. ex rel. Bates, 30 App. D. C., 

312, relied on by appellant, is not in point. That case arose 
out of an attempt on the part of the Superintendent of In¬ 
surance to compel general insurance agents to furnish to the 
Superintendent “the names and addresses of all persons 
from whom applications or business, either directly or indi¬ 
rectly, had been received” during a certain period, and also 
“the names of persons to whom they had paid commissions 
in order to secure business.” (See statement of facts, page 

313. ) This court held that the Superintendent had no 
power to impose conditions upon the granting of agents’ 
licenses, under the guise of regulations, construing sections 
646 and 654 of the Code. 

A large part of the appellant’s brief is devoted to a dis¬ 
cussion of whether the limitation of the work of an insurance 
solicitor to one company at a time would be constitutional. 
In some vocations it is recognized that a man cannot serve 
two masters at once. For example, a real-estate broker can¬ 
not act for both the vendor and vendee of the same piece of 
property in the same transaction. • 

Lewis vs. Dennison, 2 App. D. C., 378, 396. 

The evils that would arise from an insurance solicitor 
acting for two companies in the same line of business are 
readily apparent and need not be expatiated upon. It might 
be instanced, however, that it would not be common honesty 
for a solicitor to pretend to act for one company, while in 
reality he was devoting his time and talents in obtaining 
business for that company’s competitor in the same line— 
to act as solicitor for two life insurance or for two fire insur- 
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ance companies at the same time. Nor would it be fair to a 
company employing him as solicitor, to pretend to get life- 
insurance business, while he was actually exerting himself 
almost wholly, if not entirely, in obtaining fire-insurance 
business for another company. It might be that with some 
solicitors, acting for some companies, that such a method of 
doing business would be entirely honest and satisfactory to 
all parties, but the dangers are grave. This, however, is not 
the question. Section 655 is not a prohibition of any useful 
calling, but a regulation merely. The question is, Is the 
regulation unreasonable to the extent of depriving the plain¬ 
tiff of his property— i. e., the right to pursue a lawful occu¬ 
pation—without due process or without just compensation? 
With the mere unreasonableness of an act of Congress the 
courts have nothing to do. 

“Judicial control of legislative discretion .—The 
judicial cannot prescribe to the legislative depart¬ 
ment of the Government limitations upon the exer¬ 
cise of its acknowledged powers. Thait power has 
been or may be abused, or that it has not been wisely 
exercised, or that the measures adopted are untimely 
and inexpedient and not the wisest, best, or most 
appropriate means to a desired end, is no ground for 
declaring them void, so long as the legislature had 
the power to do what it actually did. Within the 
limits of its powers, its discretion is absolute and sub¬ 
ject to no review by the courts. Courts do not sit in 
judgment on the wisdom of legislative or constitu¬ 
tional enactments.” 

4 U. S. Enc., 255, citing many cases. 

“If the statute is beyond the constitutional power 
of Congress, the court would fail in the performance 
of a solemn duty if it did not so declare. But if noth¬ 
ing more can be said than that Congress has erred— 
and the court must not be understood as saying that 
it has or has not erred—the remedy for the error and 
the attendant mischief is the selection of new Sen¬ 
ators and Representatives, who, by the legislation, 
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will make such changes in existing statutes, or adopt 
such new statutes as may be demanded by their con¬ 
stituents and be consistent with law.” 

Northern Sec. Co. vs. U. S., 193 U. S., 197, 
350-1. 

As to consequences arising from the statute, or as to the 
inconveniences resulting therefrom, courts always approach 
the construction of a statute with the presumption that Con¬ 
gress has weighed all the arguments for and against it and 
has determined after due deliberation upon the course out¬ 
lined in the act. Or, as the Supreme Court has said in 
Powell vs. Pennsylvania, 127 U. S., 678: 

“Upon the fullest investigation, as we must con¬ 
clusively presume” (page 686). 

“The business of life insurance is of such a pe¬ 
culiar character, affects so many people, and is so 
intimately connected with the common good, that the 
State creating the insurance corporations and giving 
them authority to engage in that business may, with¬ 
out transcending the limits of legislative power, regu¬ 
late their affairs, so far, at least, as to prevent them 
from committing wrong or injustice in the exercise 
of their corporate functions.” 

N. W. Life Ins. Co. vs. Riggs, 203 U. S., 243, 

245 — 

sustaining a statute of Missouri cutting off defenses by life 
insurance companies, based upon false and fraudulent state¬ 
ments in the application, unless the matter represented 
actually contributed to the death of the insured. 

See also— 

Hancock Mut Life Ins. Co. vs. Warren, 181 U. S., 
73, 76-77. 

In Whitfield vs. JStna Life Ins. Co., 205 U. S., 489, the 
court upheld a statute of Missouri that suicide, unless con¬ 
templated when the policy was applied, shall be no defense 
to actions on policies of life insurance. 


11 


“Even if the statute in question could be fairly 
regarded by the court as inconsistent with public 
policy or sound morality, it cannot for that reason 
alone be disregarded; for, it is the province of the 
State, by its legislature, to adopt such a policy as it 
deems best, provided it does not, in so doing, come 
into conflict with the constitution of the State or the 
Constitution of the United States. There is no such 
conflict here” (page 495, id., sup.). 

Insurance companies are— 

“subject to such reasonable regulations, in respect to 
the general conduct of its affairs, as the legislature 
may from time to time prescribe, and which do not 
materially interfere with or obstruct the substantial 
enjoyment of the privileges the State has granted, 
and serve only to secure the end for which the cor¬ 
poration was created.” 

Chicago Ins. Co. vs. Needles, 113 U. S., 574, 
580. 

i Louisville and Nashville R. vs. Kentucky, 161 

U. S., 677, 697. 

* • 

IV. 

So far as the act in question is an exercise of the police 
power, the courts will not declare it invalid “unless the act 
in question is unmistakably and palpably in excess of legist 
lative power” (McLean vs. Arkansas, 211 U. S., 539, 547 \ 
Halter vs. Nebraska, 205 U. S., 34, 45; Campbell vs. D. C., 
19 App. D. C., 131, 137, and cases cited). 

It must be admitted that the legislation under discussion 
does on its face bear some relation to the purpose for which 
it was passed. 

It is respectfully submitted that the decree below was 
correct and should be affirmed. 

EDWARD H. THOMAS, 
FRANCIS H. STEPHENS, 

Attorneys for Defendant. 
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